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The reasons why the United States has maintained its distance from the
international human rights agreements are not obvious . . .. [T]here is
resistance to accepting international standards, and international scrutiny, on
matters that have been for the United States to decide.’

I. Introduction

The United States ratified the International Covenant on Civil and Political Rights2
(ICCPR) fifteen years after President Jimmy Carter signed it and twenty-six years after the
United Nations General Assembly unanimously adopted it.> The reluctance to join the
ICCPR was partly rooted in fears that costs to U.S. sovereignty would be too high.* When
eventually ratifying the ICCPR in 1992, the United States entered several reservations,
declarations, and understandings to ensure that its obligations under the ICCPR would not
conflict with U.S. domestic law.® Fears that ratifying the ICCPR would threaten American

institutions and practices at home were never realized.® However, a growing trend toward

! Louis Henkin, The Age of Rights, in INTERNATIONAL LAW CASES AND MATERIALS 626 (3d ed. 1993).

? International Covenant on Civil and Political Rights, Dec. 16, 1966, S. EXEC. DOC. E, 95-2,999 U.N.T.S. 171
{hereinafter ICCPR].

} See generally Kristina Ash, U.S. Reservations to the International Covenant on Civil and Political Rights:
Credibility Maximization and Global Influence, 3 NW. J. INT’L HUM. RTS. 7 (2005) (providing an overview of
the history of U.S. ratification of the ICCPR, global reactions to U.S. reservations to the ICCPR, and the effect
those reservations have had on U.S. foreign relations).

* Henkin, supra note 1, at 626. For an interesting perspective on United States treaty practices, see Harold
Hongju Koh, On American Exceptionalism, 55 STAN. L. REV. 1479 (2003) (offering perspectives on U.S.
practices of non-ratification, ratification with reservations, and the non-self-executing treaty doctrine).

* See ICCPR, supra note 2. For example, the United States included reservations regarding capital punishment,
criminal penalties, and the prohibition on war propaganda and inciting speech; declarations regarding the non-
executing nature of the ICCPR and derogations in times of emergency; and understandings regarding rights to
counsel, equal protection, and compensation for illegal arrests. /d. For a compilation of all ICCPR party
declarations and reservations, see Office of the United Nations High Commissioner for Human Rights,
International Covenant on Civil and Political Rights, Declarations and Reservations,
http://www2.ohchr.org/english/bodies/ratification/4.htm#reservations (last visited Dec. 17, 2007).

§ Henkin, supra note 1, at 626.



expanding the reach of international human rights law (human rights law) into armed conflict
postures to assault U.S. sovereignty in a way that few could have envisioned. The United
States needs to object to this expansion and take the lead in influencing the international
community to join in preserving the importance of state sovereignty and consent in

international humanitarian law (humanitarian law).

Humanitarian law has been the primary regulator of armed conflict for U.S. soldiers
since the American Civil War,” when President Abraham Lincoln issued the Instructions for
the Government of Armies of the United States in the Field, commonly referred to as the
“Lieber Code.”® Humanitarian law, which is often called the “law of armed conflict,”’

delineates the obligations of states toward one another as contracting parties, and often these

obligations afford protections to the victims of armed conflict.'® It is based upon the “direct

7 See Theodore Meron, The Humanization of Humanitarian Law, 94 AM. J. INT’L L. 239, 243 (2000). For an
overview of the development of humanitarian law, see Major Scott R. Morris, The Laws of War: Rules by
Warriors for Warriors, ARMY LAW., Dec. 1997, at 4.

$U.S. War Dep't, Instructions for the Government of Armies of the United States in the Field, General Orders
No. 100 (Apr. 24, 1863) [hereinafter Lieber Code], reprinted in THE LAWS OF ARMED CONFLICTS 3 (Dietrich
Schindler & Jiri Toman eds., 3d rev. ed. 1988).

% Some consider international humanitarian law to be a subset of the law of war or law of armed conflict. See,
e.g., Geoffrey S. Com, Filling The Void: Providing A Framework For The Legal Regulation Of The Military
Component Of The War On Terror Through Application Of Basic Principles Of The Law Of Armed Conflict, 12
ILSA J. INT’L & COMP. L. 481, 489 note 3 (2006); Alexander R. McKlin, The ICRC: An Alibi for Swiss
Neutrality?, 9 DUKE J. COMP. & INT’L L. 495, 503 (1999). Using the term “humanitarian law” synonymously
with, and instead of, the term “law of armed conflict” arguably shows the influence of human rights law on the
regulation of warfare and could be viewed as support for further expanding the role of human rights law in
armed conflict. However, for the sake of clarity and ease in comparison, the writer prefers to use the term
“international humanitarian law” or “humanitarian law” to refer to the entire body of the law of armed conflict,
encompassing both treaties and customary law.

1% See LOUIS HENKIN, RICHARD CRAWFORD PUGH, OSCAR SCHACHTER & HANS SMIT, INTERNATIONAL LAW
CASES AND MATERIALS 1025 (3d ed. 1993); See generally Eric Posner, A Theory of the Laws of War, 70 U.
CHI. L. REV. 297 (2003) (providing an explanation of the nature and theory of humanitarian law).



imposition of obligations on the individual,” rather than “the granting of rights to the

individual.”""
Conversely, human rights law historically has governed the relationship of a state and
its own citizens.'? It is premised upon the notion that citizens hold individual rights, which

often may be enforced against the state.'

The reasons proponents espouse for expanding human rights law into armed conflict
are varied. Although humanitarian law has effectively balanced the demands of military
necessity against the desire to minimize human suffering in past armed conflicts,'* some
advocate the increasing applicability of human rights law in war to further reduce human
suffering and protect human dignity."”” Theodore Meron, Chief Judge of the International

Tribunal for the Former Yugoslavia, refers to the developments in humanitarian law that are

' RENE PROVOST, INTERNATIONAL HUMAN RIGHTS AND HUMANITARIAN LAW 13 (2002).
12 See id. at 18-24.
13 See id.

"4 See Jean-Marie Henckaerts, Study on Customary International Humanitarian Law: A Contribution to the
Understanding and Respect for the Rule of Law in Armed Conflict, 87 INT’L REV. OF THE RED CROSS 175, 176
(2005) (stating that: “The general opinion is that violations of international humanitarian law are not due to the
inadequacy of its rules. Rather, they stem from an unwillingness to respect the rules, from insufficient means to
enforce them, from uncertainty as to their application in some circumstances and from a lack of awareness of
them on the part of political leaders, commanders, combatants and the general public.”).

1’ See, e.g., Karima Bennoune, Towards a Human Rights Approach to Armed Conflict: Iraq 2003, 11 U.C.
DAVISJ. INT’LL. & PoL’Y 171, 180 (2004); David S. Koller, The Moral Imperative: Toward a Human Rights-
Based Law of War, 46 HARV. INT’L L.J. 231 (2005); Meron, supra note 7.



driven by human rights and principles of humanity as the “humanization of humanitarian

law »16

Undoubtedly, the reduction of human suffering in all contexts is a laudable goal.
However, moderating warfare through the application of the human rights regime, if not
filtered through the lens of humanitarian law and tempered by reference to the realities of

»17 That is, it

modern armed conflict, will result in the eventual “emasculation of warfare.
will unnecessarily restrict warfighters to a point never envisioned by those who framed and
ratified the major instruments designed to regulate warfare. It could make winning wars
nearly unachievable for those who try to comply with its strict requirements, and
“‘[e]xcessive’ humanization might exceed the limits acceptable to armed forces, provoke

their resistance, and thus erode the credibility of the rules.”'® Furthermore, humanization

also could serve to unnecessarily prolong armed conflict, and thereby increase the evils of

'® Meron, supra note 7.

'” The use of the gendered-term “emasculation” is deliberate here and in the title of this article. Professor
Hilary Charlesworth, the Director of the Centre for International and Public Law at the Australian National
University, proposes that stereotypical imagery matters in international law and that society “giv[es] priority to
things that are coded culturally as masculine traits. See Amanda Morgan, The State and International Law
(May 31, 2004), http://info.anu.edu.au/MAC/Media/Research_Review/ articles/ Charlesworth.asp (quoting
Professor Hilary Charlesworth). “Society codes certain attributes as masculine or feminine, and current
events—for example tough leadership, taking action and military security—are coded as ‘masculine’ traits . . . .
Conciliation, negotiation and human security, associated with ‘feminine’ traits, are seen as weak.” /d.
(paraphrasing the words of Professor Hilary Charlesworth). This writer agrees that gendered-discourse matters
in international law and believes that warfare is “emasculated” when humanitarian law, which is rooted in
military necessity, is displaced by human rights law, which is ill-equipped for the harsh realities of war.

3 Meron, supra note 7, at 241.



war that it purports to eradicate.'” Therefore, the unconstrained expansion of human rights

law into matters of war must be stopped, for the sake of soldiers and humanity alike.

Part II of this article provides general information regarding the frameworks of
human rights law and humanitarian law. Both are highly developed bodies of public
international law, consisting of international agreements and customary international law, the
latter of which is born of the consent and consistent practice of states. Traditionally, the two
were viewed as distinct legal regimes; human rights law applied during peacetime, and
humanitarian law applied during armed conflict.” An emerging approach views human
rights law as applying at all times, with humanitarian law acting as the lex specialis, or
specific law, during periods of armed conflict.?! L;x specialis is a principle of interpretation
in international law that “suggests that whenever two or more norms deal with the same

subject matter, priority should be given to the norm that is more specific.”** A more radical

"% Id. (quoting Francis Lieber from Lieber Code, supra note 8, art. 29: “The more vigorously wars are pursued,
the better it is for humanity. Sharp wars are brief.”).

20 See JEAN PICTET, HUMANITARIAN LAW AND PROTECTIONS OF WAR VICTIMS 15 (1975) (stating that:
“humanitarian law is valid only in the case of armed conflict while human rights are essentially applicable in
peacetime”™).

2 See, e. g., Legal Consequences on the Construction of a Wall in the Occupied Palestinian Territory, Advisory
Opinion, 2004 1.C.J. 136, § 102 (July 9) (stating that: “As regards the relationship between international
humanitarian law and human rights law, there are thus three possible situations: some rights may be exclusively
matters of human rights law; yet others may be matters of both these branches of international law. [T]he Court
will have to take into consideration both these branches of international law, namely human rights law and, as
lex specialis, international humanitarian law.”).

*2 Report of the International Law Commission on the Work of lts Fifty-eighth Session, U.N. GAOR, 61st
Sess., Supp. No. 10, at 408, U.N. Doc. A/61/10 (2006), available at http://www.un.org/law/ilc/. The principle
may apply to conflicting terms in a single treaty or between two or more treaties, between conflicting provisions
of customary law, or between conflicting provisions of customary and treaty law. Id. The rationale for the
principle is that “special law, being more concrete, often takes better account of the particular features of the
context in which it is to be applied than any applicable general law. lts application may often create a more
equitable result and it may often better reflect the intent of the legal subjects.” Id at 409.



view urges that human rights law should displace humanitarian law as the preferred method

of regulating the battlefield.

It is undeniable that parallels exist between human rights law and humanitarian law.
For example, some provisions of the Geneva Conventions of 1949** (Geneva Conventions),
and their Additional Protocols® contain protections that are also contained in human rights
instruments or recognized as fundamental human rights.*® Desl;ite the commonalities, Part
III argues that the normative frameworks of human rights law and humanitarian law should
remain distinct based upon two foundational arguments. First, state sovereignty and consent
are paramount in the formation of international law. With few exceptions, states are bound
by international law only to they extent that they agree to be bound. Therefore, if states have
not agreed to apply human rights law during armed conflict, either through treaty formation
or the development of customary law, there should be no room to debate whether such

expansion is appropriate.

B See, e. g, Bennoune, supra note 15, at 180; Koller, supra note 15.

2 Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the
Field, Aug. 12, 1949, 6 U.S.T. 3114, 75 U.N.T.S. 31 [hereinafter GWS]; Geneva Convention for the
Amelioration of the Condition of the Wounded, Sick and Shipwrecked Members of the Armed Forces at Sea,
Aug. 12,1949, 6 U.S.T. 3217, 75 U.N.T.S. 85 [hereinafter GWS (Sea)]; Geneva Convention Relative to the
Treatment of Prisoners of War, Aug. 12, 1949, 6 U.S.T. 3316, 75 U.N.T.S. 135 [hereinafter GPW]; Geneva
Convention Relative to the Protection of Civilian Persons in Time of War, Aug. 12, 1949, 6 U.S.T. 3516, 75
U.N.T.S. 287 [hereinafter GC].

Zf Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims
of International Armed Conflicts, Dec. 12, 1977, 1125 U.N.T.S. 3 [hereinafter Protocol I]; Protocol Additional
to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of Non-International
Armed Conflicts, Dec. 12, 1977, 1125 U.N.T.S. 609 [hereinafter Protocol II].

% See infra Part 1.C.



The second argument for distinct regimes is the underlying theory of human rights
law as a rights-based system and humanitarian law as an obligations-based system.?” The
dissimilar structures of both frameworks make them incompatible for simple merger. To
apply human rights law in armed conflict consistent with the structural constraints of
humanitarian law, states have two choices. States could agree to incorporate human rights
law into existing humanitarian law by converting individual rights afforded by human rights
law into direct obligations imposed upon states and those fighting its wars. Alternatively,
states could displace humanitarian law with a human rights regime. The first approach is
preferable in that it preserves the framework of humanitarian law, along with its ability to
consider military necessity as a relevant factor in determining the obligations of states and

soldiers to protect individuals during times of war.

Part IV demonstrates that, despite strong reasons against applying human rights law
in armed conflict, such expansion has already begun. Opinions of the International Court of
Justice (ICJ) and decisions of human rights tribunals have held that human rights law applies
during armed conflict, and in some cases, that the obligations of states assumed under human

rights instruments apply extraterritorially during armed conflict and occupation.

Part V relates the dangers posed by expanding the application of human rights law in
armed conflict. Regulating armed conflict through a human rights regime will tend to grant

more protections to the victims of war. Warfighters will bear the costs of these increased

%7 See generally PROVOST, supra note 11 (providing detailed analysis of the concept of rights under human
rights and humanitarian law).



protections as additional constraints on how they accomplish the mission and as increased

risks to their lives.

Key areas of conflict between human rights law and humanitarian law include the use
of force, detention of enemy prisoners of war and internment of civilians, security restrictions
imposed on civilian populations, and occupation. If this trend toward expansion continues
unchecked, military commanders and soldiers will face an exceedingly complex set of rules
for conducting military operations. This overregulation of the battlefield may prolong

conflict rather than facilitate a quick end to wars.

Part VI argues that the expansion of human rights law into armed conflict must be
halted. The United States should actively recruit its allies to join in preventing such
expansion from ever developing into customary law. Simultaneously, it must become a
“persistent objector” to preclude becoming bound to apply human rights norms in armed
conflict, should those norms eventually develop into customary law. Furthermore, the
United States needs to vigorously pursue the issue of expansion with the Human Rights
Committee, the monitoring body of the ICCPR, and capitalize on the authority of the U.N.
Security Council to direct in its resolutions that humanitarian law alone regulates armed

conflicts and occupations.

II. Background



Human rights law and humanitarian law developed distinctly, each having different
core goals and philosophies.28 Human rights law traditionally sought to grant positive rights
to individuals and to ensure that a state respected the rights of its own people; whereas,
humanitarian law historically endeavored to form compacts between states regarding the
permissible justifications for waging war and the delineation of acceptable methods and
means for conducting it.> While the issue of the overlap or interplay of the two diverging
regimes has generated moderate interest in the past, it hasbeen thrust into the spotlight with

the advent of the war on terrorism and the armed conflict and occupation in Iraq.*

A. International Human Rights Law

Human rights law developed from custom and flourished after World War 11, largely
in response to the atrocities inflicted upon populations prior to and during the war. The
United Nations Charter acknowledged the field of human rights in its preamble stating its

determination “to reaffirm faith in fundamental human rights™"

and in expressing a purpose
“[to] achieve international cooperation . . . in promoting and encouraging respect for human

rights and for fundamental freedoms for all without distinction as to race, sex, language, or

2 Bennoune, supranote 15, at 180.

2 See generally PROVOST, supra note 11 (providing a history of the development of human rights law and
humanitarian law).

% See Kenneth Watkin, Controlling the Use of Force: A Role for Human Rights Norms in Contemporary
Armed Conflict, 98 AM. J. INT’L L. 1, 3 (2004) (explaining that “[t]he events of September 11 have focused
attention on the potential overlap between international armed conflict, noninternational armed conflict, and law
enforcement”). See generally Ralph Wilde, Iraq: Ad Bellum Obligations & Occupation: The Applicability of
International Human Rights Law to the Coalition Provisional Authority (CPA) and Foreign Military Presence
in Iraq, 11 ILSA J. INT’L & COMP. L. 485 (2005).

*' U.N. Charter pmbl.



religion.”** Human rights law is comprised of treaty law and customary international law,

and fundamental human rights law forms the core of customary human rights law.

1 Customary Human Rights Law

Customary human rights law is formed through the consent and consistent practice of
states.” It stemmed most notably from the Universal Declaration of Human Rights of
1948.3* This Declaration, which was adopted by the United Nations General Assembly,
espouses human rights of universal application.®® It was fashioned as a guide to the United

|
Nations Charter, rather than a legally binding treaty to be ratified by individual states.*®

However, it is regarded to some degree as having attained the status of customary

international law.’’

32 Jd. art. 1, para. 3.

33 See Richard B. Lillich, The Growing Importance of Customary International Human Rights Law, 25 GA. J.
INT’L & COMP. L. 1, 8 (1996). There is an argument that customary law also could be formed though the wide
ratification of human rights treaties by states also. See Thomas Buergenthal, The Evolving International Human
Rights System, 100 AM. J. INT’L L. 783, 790 (2006).

3% Universal Declaration of Human Rights, G.A. Res. 217A, at 71, U.N. GAOR, 3d Sess., 1st plen. mtg., U.N.
Doc A/810 (Dec. 12, 1948). For an overview of the development and importance of customary international
human rights law, see Lillich, supra note 33, at 1.

33 See Lillich, supra note 33, at 1.

36 See Adam Roberts, Transformative Military Occupation: Applying the Laws of War and Human Rights, 100
AM. J.INT’L L. 580, 589 (2006); see also Sosa v. Alvarez-Machain, 542 U.S. 692, 734 (2004) (stating that “the
Declaration does not of its own force impose obligations as a matter of international law”).

%7 See Jan Arno Hessbruegge, Human Rights Violations Arising from Conduct of Non-State Actors, 11 BUFF.
HUM.RTS. L. REV. 21, 34 (2005) (referencing Hurst Hammum, The State and Future of the Customary
International Law of Human Rights: The Status of the Universal Declaration of Human Rights in National and
International Law, 25 GA. J. INT’L & COMP. L. 287 (1995-96)); Lillich, supra note 33, at 1-7. United States
federal courts have held that the Universal Declaration of Human Rights, as customary international law,
provides actionable rights. For example, in Filartiga v. Pena-Irala, 630 F.2d 876 (2d Cir. 1980), the Filartigas,

10



Fundamental human rights law is a subset of customary human rights laws. It
consists of a body of non-derogable human rights that are binding upon all states. Its
application is not conditioned upon a state’s consent to be bound, and it need not be codified

to have universal application.

The international community has not reached a consensus on which human rights are
considered to be fundamental or even that fundamental human rights are superior to ordinary
human rights.*® Theodore Meron addressed this issue in On a Hierarchy of International
Human Rights and concluded that “the international community should direct its efforts to
defining the distinction between ordinary and higher rights and the legal significance of this
distinction, steps that would contribute significantly to resolving conflicts between ri ghts.”**
Attempts have been made to identify the fundamental rights, and the Restatement (Third) of

the Foreign Relations Law of the United States is one such work that lists human rights

purported to be fundamental and, therefore, universally applicable.** It asserts that

who were citizens of Paraguay, sued the Inspector General of Police in Asuncion, Paraguay, under the Alien
Tort Claims Act, 28 U.S.C. § 1350 (2000), which provides federal courts with jurisdiction over civil actions by
aliens for torts committed in violation of U.S. treaties or the law of nations. The Filartigas alleged that the
Inspector General caused the wrongful death of their family member through kidnapping and torture, in
violation of the Universal Declaration of Human Rights, supra note 34, and other declarations, documents, and
practices they claimed evidenced customary international human rights law. 630 F.2d at 879. The Second
Circuit Court of Appeals held that the right to be free from torture was a violation of customary international
law, “as evidenced and defined by the Universal Declaration of Human Rights,” id. at 882, and that it provided
an actionable right under the Alien Tort Claims Act. Id. at 887.

3 See Theodore Meron, On a Hierarchy of International Human Rights, 80 AM.J. INT'LL. 1, 5 (1986).

¥ 1d at22.

“° See RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES § 701 (2003)
[hereinafter RESTATEMENT (THIRD)]. The American Law Institute (ALI) publishes this and many other
restatements of the law, model codes, and legal studies “to promote the clarification and simplification of the
law and its better adaptation to social needs, to secure the better administration of justice, and to encourage and
carry on scholarly and scientific legal work.” See The American Law Institute,

11



fundamental human rights are violated when a state practices, encourages, or condones
genocide; slavery; murder or causing the disappearance of individuals; torture or other cruel,
inhuman, or degrading treatment or punishment; violence to life or limb; hostage taking;
punishment without fair trial; prolonged arbitrary detention; failure to care for and collect the
wounded and sick; systematic racial discrimination; and consistent patterns of gross

violations of internationally recognized human ri ghts.*!

Fundamental human rights have been the subject of litigation in the United States. In
Sosa v. Alvarez-Machain,* a Mexican citizen filed suit in the U.S. District Court in
California alleging that the U.S. Drug Enforcement Agency prompted his abduction from
Mexico for criminal trial in the United States.*> He claimed that the United States was liable

under the Federal Tort Claims Act* and the Alien Tort Claims Act** (ATCA) for violating

http://www ali.org/index.cfm?fuseaction=home.main (last visited Dec. 18, 2007). Its members are judges,
lawyers, and legal scholars from the United States and abroad, and it was founded in 1923. /d The ALI’s
restatements of the law are created through a deliberative process with the goal of producing clear statements of
the current status of the law or how courts may likely state the law. /d.

! RESTATEMENT (THIRD), supra note 40, § 701.
“2 Sosa v. Alvarez-Machain, 542 U.S. 692 (2004).

“ Id_at 718. Mr. Alvarez-Machain was alleged to have tortured and murdered an agent of the U.S. Drug
Enforcement Agency. /d. at 698.

“ Federal Tort Claims Act, 28 U.S.C. §§ 1346(b)(1)-2671 (2000). The Federal Tort Claims Act removes the
sovereign immunity of the United States to permit civil actions against the United States for property damage or
loss, personal injury, and death caused by the negligent or wrongful acts or omissions of U.S. government
employees acting within the scope of their employment. /d. § 1346(b)(1).

% Alien Tort Claims Act, 28 U.S.C. § 1350 (2000).

12



international law by abducting him.*® The ATCA provides U.S. Courts with jurisdiction over

civil actions by aliens for torts committed in violation of the law of nations or U.S. treaty.*’

The Supreme Court analyzed whether transborder abduction violated a U.S. treaty or
the law of nations. Part of Mr. Alvarez-Machain’s claim was that his abduction constituted
an arbitrary arrest in violation of the ICCPR.** The Court found that since the United States
had ratified the ICCPR with the understanding that it was not self-executing, its protections

were not enforceable in federal courts.*’

The Court then looked to whether the abduction violated the law of nations, and in
doing so, provided an explanation of what constitutes the “law of nations.” After a detailed
discussion of the type of violations of the law of nations that were actionable under the
ATCA, the Court held that “federal courts should not recognize private claims under federal
common law for violations of any international norm with less definite content and
acceptance among civilized nations than the historical paradigms familiar when [the ATCA]

was enacted.”*® It then determined that transborder abduction did not violate any

‘6 Sosa, 542 U S. at 697.

47 Id

“® Id_at 734 (referencing ICCPR, supra note 2, art. 9).
“1d at735.

0 1d. at 732.
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international norms that had attained the requisite certainty and acceptance level.”!

Therefore, the claim was not actionable.*

2 Treaty-based Human Rights Law

Shortly after the United Nations General Assembly adopted the Universal Declaration
of Human Rights, a number of human rights treaties emerged. The European Convention for
the Protection of Human Rights and Fundamental Freedoms® 3 (ECHR) was adopted by the
Council of Europe in 1950 to protect basic human rights.”* The ICCPR™ and the

International Covenant on Economic, Social and Cultural Rights*® (ICESCR) followed in

U 1d at 738.

21d. F. ilartiga v. Pena-Irala, 630 F.2d 876 (2d Cir. 1980), discussed at note 29, provides another
example of the use of human rights law in litigation in U.S. courts. For a comprehensive discussion of
whether fundamental human rights law operates as U.S. federal common law and, thereby, provides a
cause of action under U.S. domestic law when it is violated, see Ryan Goodman & Derek Jinks,
Filartiga’s Firm Footing: International Human Rights and Federal Common Law, 66 FORDHAM L.
REV. 463 (1997).

33 European Convention for the Protection of Human Rights and Fundamental Freedoms, Nov. 4, 1950, 213
U.N.T.S. 222 [hereinafter ECHR].

%4 See id. The European Court of Human Rights is responsible for adjudicating issues arising under the ECHR
from member states and individual applicants. See European Court of Human Rights, Historical Background,
http://www.echr.coe.int/ECHR/EN/Header/The+Court/The+Court/History+of+the+Court/ (last visited Dec. 18,
2007). Since 1998, the Court has been comprised of a number of judges equal to the number of ECHR member
states, currently forty-six. /d. Judges are elected by the Parliamentary Assembly of the Council of Europe,
serve for six years, and may be re-elected. /d. They do not represent individual states and must maintain their
neutrality. /d

5 ICCPR, supra note 2. The ICCPR currently has 160 parties, including the United States. See Office of the
United Nations High Commissioner for Human Rights, International Covenant on Civil and Political Rights,
New York, 16 Dec. 1966, http://www2.ohchr.org/english/bodies/ratification/4.htm (last visited Dec. 18, 2007).

% International Covenant on Economic, Social and Cultural Rights, Dec. 19, 1966, 993 U.N.T.S. 3 [hereinafter
ICESCR]. The ICESCR has 157 parties. See Office of the United Nations High Commissioner for Human
Rights, International Covenant on Economic, Social and Cultural Rights, New York, 16 Dec. 1966,
http://www?2.ohchr.org/english/bodies/ratification/3.htm (last visited Dec. 18, 2007). The United States has
signed, but not ratified, the ICESCR. /d.
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1966. Like the ECHR, the ICCPR addresses basic rights, such as the rights to life, freedom
from torture, freedom from slavery, due process in criminal proceedings, and privacy.57 The
ICESCR, to which the United States is not a party, sought to provide equality in the
enjoyment of economic, social, and cultural rights, and specifically recognized rights to
employment, healthcare, and education.”® Several treaties aim to eradicate violations of
certain categories of human rights, such as the Convention on the Elimination of All Forms
of Racial Discrimination,59 the Convention on the Prevention and Punishment of the Crime
of Genocide,*® and the Convention Against Torture and Other Cruel, Inhuman and Degrading

Treatment.®!

To permit enforcement of the rights contained in human rights treaties, such treaties
may create monitoring institutions and judicial or quasi-judicial mechanisms. For example,

the ICCPR established a Human Rights Committee of eighteen members to monitor

37 See ICCPR, supra note 2, arts. 6-27.
%% See ICESCR, supra note 56, arts. 3, 6, 12, 13.

%% International Convention on the Elimination of All Forms of Racial Discrimination, Mar. 7, 1966, S. EXEC.
Doc. C,95-2,660 UN.T.S. 195. The International Convention on the Elimination of All Forms of Racial
Discrimination has 173 parties, including the United States. See Office of the United Nations High
Commissioner for Human Rights, International Convention on the Elimination of All Forms of Racial
Discrimination, New York, 7 Mar. 1966, http://www2.ohchr.org/english/bodies/ratification/2.htm (last visited
Dec. 18, 2007).

% Convention on the Prevention and Punishment of the Crime of Genocide, Dec. 9, 1948, T.I.A.S. No. 1021, 78
U.N.T.S. 277 [hereinafter Genocide Convention]. The Genocide Convention has 140 parties, including the
United States. See Office of the United Nations High Commissioner for Human Rights, International Covenant
on Economic, Social and Cultural Rights, New York, 9 Dec. 1948,
http://www?2.ohchr.org/english/bodies/ratification/1.htm (last visited Dec. 18, 2007).

$! Convention Against Torture and Other Cruel, Inhuman and Degrading Treatment, Dec. 10, 1984, 1988 U.S.T.
202, 1465 U.N.T.S. 85. The Convention Against Torture and Other Cruel, Inhuman and Degrading Treatment
has 145 parties, including the United States. See Office of the United Nations High Commissioner for Human
Rights, Convention Against Torture and Other Cruel, Inhuman and Degrading Treatment, New York, 10 Dec.
1948, http://www2.ohchr.org/english/bodies/ratification/9.htm (last visited Dec. 18, 2007).
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implementation of the ICCPR and resolve complaints from state parties against one another
regarding alleged violations of the ICCPR.®* Additionally, if a state becomes a party to an
Optional Protocol to the ICCPR, individuals who are subject to the party’s jurisdiction may
file complaints with the Human Rights Committee against the party for violating rights
protected by the treaty.63 The Human Rights Committee then considers the allegation,
notifies the offending party, and endeavors to bring the party into compliance with the
ICCPR through communications.** As discussed in the preceding subsection regarding Sosa
v. Alvarez-Machain, violations of human rights law may also be actionable under domestic

legal systems.

B. International Humanitarian Law

Similar to human rights law, humanitarian law consists of treaties, such as the Geneva
Conventions,”® and customary international law. As with other bilateral and multinational
treaties, humanitarian law treaties bind states to the extent that they agree to be bound,

subject to reservations, understandings, and declarations.® Customary law binds all states,

82 See ICCPR, supra note 2, arts. 28-42.

. Optional Protocol to the International Covenant on Civil and Political Rights art. 1, Dec. 16, 1966, 999
U.N.T.S. 302. The Optional Protocol has been ratified by 110 parties, but the United States has not done so.
See Office of the United Nations High Commissioner for Human Rights, Optional Protocol to the International
Covenant on Civil and Political Rights, New York, 16 Dec. 1966,
http://www2.ohchr.org/english/bodies/ratification/5.htm (last visited Dec. 18, 2007).

% Optional Protocol to the International Covenant on Civil and Political Rights arts. 2-5.

 GWS, supra note 24; GWS (Sea), supra note 24; GPW, supra note 24; GC, supra note 24,

% See North Sea Continental Shelf Cases (F.R.G. v. Den.; FR.G. v. Neth.), 1969 1.C.J. 4 (Feb. 20) (North Sea
Continental Shelf Cases) (holding that the Convention on the Continental Shelf, Apr. 29, 1958, 15 U.S.T. 471,

499 U.N.T.S,, did not bind the Federal Republic of Germany as it had not ratified the Convention and, even if it
had, the Federal Republic of Germany could have entered reservations to certain articles of the Convention); see
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except those that persistently object to being bound by a given principle as it develops.®’
While customary international law may eventually be codified, much of it is evidenced by

state practice.

1. Treaty-based International Humanitarian Law

The term “humanitarian law” originally referred to the Geneva Conventions,®® which
were designed to protect those who found themselves in the hands of their enemy and to
minimize human suffering during war. Several treaties preceded the Geneva Conventions,

including the Hague Conventions® and the 1929 Geneva Convention.”” The Hague

also Vienna Convention on the Law of Treaties art. 26, Mar. 23, 1969, 1155 U.N.T.S. [hereinafter Vienna
Convention] (stating “[e]very treaty in force is binding upon the parties to it and must be performed by them in
good faith,” a principle known as pacta sunt servanda, Latin for “‘pacts must be respected”). The United States
has not ratified the Vienna Convention, but it views the Convention as an authoritative guide to principles of
treaty interpretation. See, e.g., Fujitsu Ltd. v. Fed. Express Corp., 247 F.3d 423, 433 (2d Cir. 2001) (stating that
the Vienna Convention is “an authoritative guide to the customary international law of treaties™).

87 See North Sea Continental Shelf Cases, 1969 1.C.J. at 19 (explaining that state practice that has been “both
extensive and virtually uniform in the sense of the provision invoked” and that has occurred “in such a way as
to show a general recognition that a rule of law was involved” is required to demonstrate that a provision has
formed a new rule of customary international law); see also Statute of the International Court of Justice art. 38,
Oct. 24, 1945, 59 Stat. 1031, T.S. No. 993 (stating that the Court uses international custom, as evidence of a
general practice accepted as law, as one source of international law). See generally Arthur M. Weisburd, The
Significance and Determination of Customary International Human Rights Law: The Effect of Treaties and
Other Formal International Acts on the Customary Law of Human Rights, 25 GA. J. INT’L & COMP. L. 99 (1996)
(explaining the criteria for determining the existence of customary international law and the impact of
customary law on human rights treatises).

68 See Meron, supra note 7, at 239.

b Hague Convention (II) on Laws and Customs of War on Land, July 29, 1899, 32 Stat. 1803 [hereinafter
Hague II]; Hague Convention (I1I) Relative to the Opening of Hostilities, Oct. 18, 1907, 36 Stat. 2259, T.S. 598
Hague Convention (IV) on Laws and Customs of War on Land, Oct. 18, 1907, 36 Stat. 2277, T.S. No. 539
[hereinafter Hague IV].

™ Convention of Treatment of Prisoners of War, July 27, 1929, 47 Stat. 2021, 118 L.N.T.S. 342.
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